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Re: MOTION TO STRIKE AND TO IMPOSE SAHCTIONS

Dear Mr. Caton:
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any questions regarding this filing, please contact the undersigned
counsel.

Sincerely,

Meyers
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Sandy Wilson, Esq.
Pat Donovan, Esq.
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SUMMARY

Encore Media corporation ("Encore") legally and

permissibly met with decision-making personnel of the Commission

to discuss its programming concepts on the "multiplexing" of

premium service offerings and the application of the Commission's

rate regulations thereto. Additionally, Encore filed the

required ex parte notice in conjunction with a request for

clarification of the multiplex rules. Subsequently, after the

commencement of the Commission's "sunshine period" and in

complete contempt of the FCC's rules, Showtime Networks, Inc.

("SNI") filed a euphemistically captioned "Request for

Declaratory RUling" directly responding to Encore's Request for

Clarification and impermissibly arguing the very issues which

were being considered during the sunshine period.

SNI was aware that its contact was outside the rules

and designed its filing to influence the Commission into either:

(i) refusing to act on the Encore-related issue or (ii) into

adversely acting on that issue.

The Commission should strike the SNI pleading and

impose against the filing party and its filing counsel any

sanctions deemed appropriate by the Managing Director.
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Federal Communications Commissf6ffi~~~r~r~=,ss~f'

WASHINGTON, D.C. 20554

)
In the Matter of )

)
Request for Declaratory Ruling )
Regarding the Multiplexing )
and Negative option Provisions )
of the Commission's Rules )

)
To: The Commission and )

The Managing Director )

-----------------)

MOTIOI TO STRIKE AID TO IMPOSE SAleTIORS

Encore Media Corporation ("Encore") hereby moves the

Commission to strike the above-styled "Request for

Declaratory RUling" ("Request" or "Captioned Document")

filed by Showtime Networks, Inc. ("SNI") on March 17, 1994. 1

The Request was filed with the Commission during the

"sunshine period" of 47 C.F.R. Section 1.1203 wherein the

Commission had under consideration various Reports and

Orders and Orders on Reconsideration in MM Docket No. 92-

266, a proceeding pertaining to cable television rates and

service offerings. Beyond the shadow of a doubt, the styled

"Request" is not a Section 1.2 request for a declaratory

ruling, but rather is a prohibited ex parte presentation and

must be stricken. As the counterpart of its motion, Encore

requests that the Managing Director render a determination

ISee Cover Page of Request enclosed as Attachment A.
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pursuant to RUle 1.1212(e} and apply to SNI the appropriate

procedures as specified in section 1.1212 and sanctions as

specified in Section 1.1216. 2

The filing makes a mockery of the Federal

Communications Commission's ("FCC" or Commission")

deliberative process. It effectively says:

"Notwithstanding the Commission's Rules, parties can choose

to make presentations to the FCC on matters under

consideration during the sunshine period, simply by calling

it something 'different.'" No company, no matter how

successful and no matter by whom represented, can place

itself above the law. It cannot be countenanced.

BACItCHl°JOO)

On February 14, 1994, Encore representatives met with

decision-making personnel of the FCC to discuss

clarification on the mUltiplexing of premium service

offerings over cable television systems and the application

of the Commission's rate regulations thereto. Specific

issues discussed included how mUltiplex premium services

pertain to the definition of cable programming service and a

la carte packaging, which were issues under active

reconsideration by the Commission in MM Docket No. 92-266.

2Among the sanctions available to the Commission is
dismissal of the pleading. The Commission may also admonish or
censure the filing party.
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In accordance with the "permit but disclose"

requirements of the FCC's ex parte rules, on February 15,

1994, counsel for Encore filed Notification of that

permissible ex parte communication ("Ex Parte Notice") with

the Secretary's office under Docket No. 92-266 -- the two

page summary attached to the Ex Parte Notice -- in

conjunction with a formal request for clarification

("Clarification Request") outlining Encore's understanding

of the mUltiplex exemption scope and legal underpinnings for

such scope. 3 The Commission's "sunshine period" began

shortly thereafter. From that point, ex parte

communications on matters under consideration in Docket 92-

266 were strictly prohibited until the sunshine period was

automatically terminated on March 30, 1994, pursuant to the

pUblication and release of the "Benchmark Order".4

Notwithstanding this clear and specifically articulated

prohibition, SNI, through its counsel, Wiley, Rein &

Fielding, filed the Captioned Document, without a docket

number, euphemistically styled as a "Request for Declaratory

RUling," but blatantly acknowledging that it was made "as a

3A copy of the Ex Parte Notice is attached hereto as
Attachment B.

4Second Order on Reconsideration. Fourth Report and Order.
and Fifth Notice of Proposed Rulemaking in MM Docket No. 92-266,
released March 30, 1994.
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response to a requested clarification sought by" Encore. s

Moreover, SNI brazenly attached as an exhibit the very

submission Encore made to Docket No. 92-266, and which fully

complied with the ex parte rules.

NtGUJIIII'I

I. SRI'. Ac~ioD' Reflec~ unbridled ArroqaDce aDd COD~eap~

for The COMMi.sioD'S clearly Defined IX 'ar~e Rule••

A. The .CC's Ex Par~e Rule. clearly Prohibi~ cer~ain

Co-.uaica~ions During ~he Sun.hine 'eriod.

When the Commission amended its ex parte rules in

19876 , it specifically noted and incorporated at Section

1.1201 of the Rules that the purpose of the Rules was to

ensure that the agency's decisions were based upon publicly

available information and not after-the-fact lobbying.

As part of that determination, the Commission expanded

its definition of the term "ex parte presentation" to

conform more closely to Section 557(d) (1) (B) of the

Administrative Procedure Act, 5 U.S.C. S 557(d) (1) (B).

Accordingly, that revised definition of ex parte

"presentation" encompasses any type of communication

addressing any issue, procedural or SUbstantive, going to

SEncore's "Clarification Request" addressed the same Docket
No. 92-266 matters that the Encore representatives discussed this
in their ex parte meetings referenced in Encore's Ex Parte
Notice.

6Ex Parte Rules, 62 RR2d 1775 (1987).
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the merits of the relevant proceeding. 62 RR2d at 1764,

para. 15. The Commission specifically acknowledged H. R.

Rep. No. 880, which concluded that the legislative intent

referred to communications "relative to the merits of the

proceeding" and was "intended to be construed broadly and to

include more than the phrase 'fact in issue' currently used

in the Administrative Procedure Act." 62 RR2d at 1764,

para. 15, n.10.

B. SlfI .ad bple OpportWlity, Out.ide of the
Sun.hine Period, to Rai.e Any Legiti.ate
Multiple. Concern,.

1. The .. Parte Rule. Do lfot Binder A Party From
c~eDtiD9, But Rather B.tabli,h A Time
Prame For co..eptary.

In amending its ex parte rules, the Commission also

weighed the notion that establishing a sunshine prohibition

"does not necessarily promote greater 'fairness among

interested persons.'" In doing so, it observed that a

sunshine prohibition does not hinder the notion of fairness

and that the cut-off period "merely shifts the timing of

last-minute presentations to an earlier time period." 62

RR2d at 1780, para. 71. Paramount to any concern over

fairness to interested persons was the Commission's

perception of the pUblic interest that the sunshine period

promotes:

[I]t provides decisionmakers with a
"period of repose" during which they can
be assured that they will be free from
last minute interruptions and other
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external pressures, thereby promoting an
atmosphere of calm deliberation ...• The
period of repose provided under the Rule
adds further assurance that the .
Commission decisions are made free from
"any hint of external pressure" and are
"as objective and well reasoned as
possible." This, in turn, leads to
increased "confidence of the pUblic and
the courts" in the agency's work.

65 RR2d at 1780, para. 72 (Emphasis added).

Additionally, the Commission noted in adopting the

sunshine period that what it had said before in response to

those who believed that fairness would be promoted by

permitting ex parte contacts during final deliberations

still held true: "'Interested persons ... have plenty of time

to present their views on a pending matter before the cut-

off period begins and they ... have additional time after the

Commission acts if the matter is still SUbject to

reconsideration.'" 62 RR2d at 1780, para. 71 (citation

omitted). As the following points demonstrate, this is

clearly a case where the party, SNI, could have -- ~

should have, assuming it had legitimate concerns -- made its

filing before the sunshine period.

2. .ncore's Multiplex Position Bas .een Widely
DoCUMented and Publicised for AlMost a Year.

Encore cleared its multiplex plan with the FCC, then

pUblicly announced, explained and promoted its mUltiplex

plans in May 1993, and regularly thereafter, in industry

trade publications, at national and regional industry
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conventions, in industry panel discussions and more.

Accordingly, assuming that SNI representatives have not

turned a deaf ear to industry news, it would be disingenuous

at best for them to cry lack of knowledge about Encore's

multiplex plans and the fact that Encore was communicating

with the FCC about its plans.

3. SKI'. Coun.el of .ecord on the Reque.t Knew
of Encore'. MUltiplex Plan, in Detail, a. of
Kid-December, 1"3.

Indeed in an effort to assist cable operators in

understanding Encore's mUltiplex plan and the legal basis

therefore, Encore representatives met with primary

communications counsel for various MSO's, including

attorneys of wiley, Rein and Fielding ("Wiley, Rein"). The

meeting with the Wiley, Rein attorneys was held in mid

December, 1993, more than a month before the sunshine period

on Docket 92-266 began.

In that meeting, Encore representatives disclosed to

the Wiley attorneys detailed data about Encore's mUltiplex

plans, legal underpinnings of the plan, and the fact that

Encore had presented its plan to the FCC staff and

commissioners and received both confirmation and

encouragement thereof. Additionally, the Encore

representatives provided the Wiley, Rein attorneys with

written materials reflecting the above and various trade

advertisements and speeches discussing the plan.
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Interestingly, some of the written materials Encore provided

to the Wiley, Rein attorneys during that meeting found their

way, either intact or as excerpts, into the exhibits of

SNI's Request. See Request Exhibits A and B. In light of

the above, it is clear that the Wiley, Rein law firm in tA£t

knew of Encore's mUltiplex plans and basis therefor prior to

the sunshine period commencement. Moreover, as one of the

attorneys attending that meeting is a signatory to SNI's

Request pleading, and hence obviously was instrumental in

preparing the pleading, one can assume that SNI also knew of

Encore's plans and basis therefore prior to the sunshine

period commencement.

4. SRI and It. Par••t Coapany, Viacoa, ••r.
Partie. to Docket Ro. 92-266.

SNI cannot deny that it has been a party to the

proceeding or that it and its counsel were intimately

familiar with the issues raised in the proceeding and with

the identity of the parties. Indeed, SNI which is a wholly-

owned sUbsidiary of Viacom International, Inc., has shared

with Viacom in the Docket 92-266 proceedings the same legal

counsel, Wiley, Rein & Fielding. That Viacom has been an

active participant in MM Docket No. 92-266 is obvious. See

Attachment A to the Second Order on Reconsideration in MM

Docket No. 92-266. Indeed, Viacom International, Inc.'s

Petition for Reconsideration expressly dealt with
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manifested by its failure to serve Encore. For nearly two

decades, the Commission has recognized the unique

Indeed, Petitions forcircumstances of the cable industry.

winner of one of the largest contested take-overs in media

over-reaching. Not content with being part of the corporate

Truly, SNI's submission is an example of regulatory

Notification, did not deign to serve Encore. 9

notwithstanding even attaching a copy of Encore's

Special Relief -- of a kind to the instant Request -- shall

be served on any interested person. 8 Yet, SNI

filing.

interpreting the "cable programming service" definition. 7

5. ..1'. conteapt Wor Th. co..i ••ion'. Proc•••••
.... Al.o.t Li.itl••••

As such, SNI can be presumed by even the most naive of

observers to be aware of the scope of the proceeding and

thus to have realized that its Request was an improper

SNI's contempt for Commission processes is further

9SNI's actions become even more offensive when literally
hours were spent in the Commission'S files attempting to locate a
copy of the pleading which had no file number attached to it and
to this date has not appeared on Public Notice. One can only
wonder if SNI's actions constituted a deliberate attempt to keep
knowledge of the filing to a minimum.

7See Petition for Reconsideration of Viacom International,
Inc. in MM Docket No. 92-166 (filed June 21, 1993) at 24.

847 C.F.R. S76.7(b). See also Carthage Cablevision. Inc.,
64 FCC 2d 545 (1977); Colonial Cablevision of Revere, Inc., 77
FCC 2d 56 (1980).
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history, not content with the successful operation of

Showtime Network and its progeny, SNI has deemed it

advantageous, through its counsel, Wiley, Rein & Fielding,

to resort to abusing the Commission's processes in an

attempt to thwart the growth of a nascent competitor and

preclude its owner10 from developing and offering a novel

concept which fully complies with the Cable Act and

corresponding FCC regulations and in which Encore has

already invested enormous financial, personnel and other

resources on the understanding that its plan passed both

Congressional and Commission muster.

The backdoor approach adopted by SNI certainly does not

comport with the FCC's policy of open and fair government.

That this is a product of the law firm of a former and

respected Chairman of the Commission is even more egregious

since one would expect SNI's counsel to be cognizant of and

responsive to the FCC's rules. In light thereof, SNI's

Request reflects a decision to play by its own rules rather

than the Commission's.

lOEncore Media corporation is 90% owned by Liberty Media
Corp. and 10% owned by minority entrepreneur John J. Sie, who
serves as Chairman and Chief Executive Office of Encore. Mr. Sie
and not Liberty Media or any other entity is responsible for the
day-to-day operations of Encore. Indeed, Encore's Thematic
Multiplex concept was developed solely by Mr. Sie.
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II. 8MI KDOW' or 8hould KDow Ybat It. Cl.ta••Dd IDDU.Ddo
About lb. M.rit of lDoor." Multiplex .r•••••1•••.

As previously shown, Encore's multiplex plans and the

legal basis therefore have been widely publicized for almost

a year and were in fact known to the law firm that prepared

SNI's Request prior to the sunshine period commencement.

Additionally, as the Commission is well aware, Encore has

fully disclosed its proposed multiplex strategy at every

step since May 1993 and has carefully addressed all issues

of congressional intent, continuously receiving

encouragement from all levels at the commission, including

the praise of the then-Chairman in his speech to the

National Cable Television Association in June 1993.

Accordingly, SNI's claims are totally baseless.

COlfCLUSIOlf

SNI's submission of a "Request for Declaratory Ruling,"

which directly responds to Encore's permitted submission in

a non-restricted proceeding, is a blatant ex parte

presentation made directly to decision-making personnel

during the sunshine period. It was precisely the type of

communication and may have had precisely the result that

Section 1.1203's sunshine period prohibition was designed to

prevent. As a result of SNI's impermissible filing, the

Commission may have been influenced. The Commission, in its

"Benchmark Order" in MM Docket No. 92-266, set aside for a
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separate proceeding further clarification of the mUltiplex

aspect of the definition of "cable programming service."

styling the submission as a "Request for Declaratory

RUling" does not mask the fact that the Request was intended

to -- and did -- address issues in and attempt to influence

the outcome of a proceeding which was sUbject to the

sunshine period prohibition. ll

Accordingly, SNI's styled "Request for Declaratory

Ruling" should be stricken. Encore hereby requests that the

Managing Director exercise the authority granted by section

1.1212(e) of the Rules, and notify all parties to MM Docket

No. 92-266 that a prohibited ex parte communication has

occurred, and to provide service or notice of such

presentation as required. Encore further requests that the

Managing Director impose such sanctions as may be

appropriate pursuant to Section 1.1216 of the rules,

including measures pursuant to section 1.24 of the rules.

Respectfully submitted

i~e~~
Director, Business Affairs and
General Counsel

26108\mcore.exp 4/6/94

IINor may SNI seek refuge in the Section 1.1204(a) (8)
exemption for requests for declaratory rUlings. Even a valid,
non-pretextual, request for declaratory rUling is subject to the
sunshine period prohibition. 47 C.F.R. S 1.1204(a).
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Showtime Networks Inc. ("SNI"), by its attorneys, hereby

MAR 17 '99~
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)

Attachment A

REQUEST FOR DECLARATORY RULING

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In the Matter of

Request for Declaratory Ruling
Regarding the Multiplexing
and Negative option Provisions
of the Commission's Rules

To: The Commission

specifically, SNI seeks a determination (1) whether a

to a request~d clarification sought by Encore Media Corporation

Commission's rules. This request is made, in part, as a response

interpretation of the "negative option" prohibitions of the

definition of "multiplexed or time shifted" programming and its

requests a declaratory ruling regarding the Commission's

packaged offering of several separate, commonly-owned, program

("Encore") on February 15, 1994 (a copy of which is attached as

basis; and (2) whether and under what circumstances the charges

services -- each consisting entirely or predominantly of

exempt from rate regulation when such programmatically distinct

different programming -- is a "multiplexed or time shifted" per

channel ~~rvice (or tier or package of per channel offerings)

services are not also made available separately on a per channel

,
and service components of a "multiplexed or time shifted" service

can be changed without the affirmative consent of the subscriber.
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BABAPP, KOB.WBll, OLBl'DBB & HOCHBERG, .1". C.

ATTOItNEVS AT LAW
•••• "IDco••nf ...v...., •• " ...UITa aoo

" •••1.070., D. C. 8001a·8008
(.., ..·.800

- -"

....T ......
_Ul.. .................
..11.1..........

Ji!A" .. JUCIIlca.,...... ...,...
February 15, 1"4

u BlIp

Willi.. P. ca~on

~illCJ Secraury
Pederal C~nicationa C~iaaion
1'1' K Street, M.W.
.allhift4Ji:on, DC 20554

ae: .. Docket No. '2-266

Dear Kr. caton:

.. coUllan
..aft ....n 1.WIC

on Pebruary 14, 1"4, repr_"ativ.. of .COU IIIDIA
CORPOMTION and the underaiped .. vi~ c:baiZ'Mn 1IUnd~, bi.
a.aiaunt, bren arinlalann, ..~ O'CClnMll of co-iuioner
QUello'. office and J .... Coltbarp of ~.. ia.iODer Barrett'.
office. OUr ••ti.... bellan after 3:00 p ••• and did no1: ccmclude
in ti... to notify you before ~e cl08e of bu.ine•• on the 14th,
but we are doinq so this aorning.

The purpoee of the ...ti~ ... to discu.. a clarification
of the ..nner in which pr_iu. .."lce. offered over cable
televi.ion ay.t.....y be .altlpl..-d con.iatent with unregulated
prOCJr...ervice otferiftCJ8. .. have .ubllitted thia da,e ~e
.ub.tance of our reca.aended clarification.

w. also discu." the pacuqing of a 18 carte video progru
.erVice offarlnq••

vE.Jeryu;~y~

J E. Meyera
..1 for

Encore Media corporation

cc (w/enc.) BY JIAJID
Reed Hundt
Maureen O'Connell
Ja_a Coltharp



reg J FDa.. ClMi&~·'i.. t;g RIb 32. At Bl1;. _rt; ,
order. _,_ "y 3. 1"3. rcc 13-177.

In 0Qr Firat; be. '_IS • 9"Mr , COMi.~en~ with
COJl9r...dt)nal ~, .. -..eluc1["] t .... tile det1Di~ion of cable
pr09Z'~1I9 .."1.. per-cbanftel 01: '-"'"PI'0In. pnRiua _"iou
offered on a _lti.l... or tiM-aiaifted ••i."aDd conelwl8d t.ba~

.ucb .."le_ vill 1:Mnfon not lIMa ""eft to nu ntUlation
c-.lainu ao lODf .. tMy coulet of "cI.Oft1.y-1deMlf1ed vldeo
PZ'09Z'-ill9." In tIlia '31art 1 M 93 saE, .. 8111 to fu&'ther clarify:
(i) vba~ ..rv1eee .n by tIMa -.l~ipl.. a .....i., (li) tIaa
.ppllcabl. ~i.. of tent "-.1t1pl.", and (lil) tbe acape aDd
nature of til. .attipl.. lX...,tlon vi1:JIln th. ..t. Jla9Ulation
provi.lona ot th. cabl. Ac~.

ft. 1..1.1.ti•• ..-orcS 1. clear' t:Mt tile _. pt10n froll zo.c.
rtMJ\Il.t1on appli.. only to "Pr.-1_ ...:1._(')" t:Jaat bav. alreedy
.al~ipl.xed or ¥bieb -.J.t.ipl_ 1n tM flaan. It ... not apply to
non-pr_ia ..rv1eee -..t meble~~ S&Off. on. per
pr09ra_1"9, pezo-ell• .-a or pay........1iiI...."'f:7 COiii'iiia .~ 7 W'
"eDOtt ..... 71 and H .tinea JInm._ ....i_C.) .. a HJ:Vicec')
1:hat traditionally ... hi.toricall, .. offered Oft • per~
ba.i.. We 1'eGOfI'i" th.t ,.........1, per-provr.. _nice
otferinq. that an ...-iua ,,"1_(.) an tll.e t.bat .... ao
off.red [upon ....ct lilt of the CUl. Aat:J [upon tbe 1..i", daa at
the aRUM _C]. A1~ neitller ~i_ "rYieeC')' •• • tbed
above, or other _"ioe(.) otf'" _ a peZ' cMnftel per profI'_
ba.i. are .abject to rat.e rtIf\llation 1IIaeft otf.reel a• .and alone or
.ingl. per cbannel oftering(.), tile aalt1plex exeaption applie.·
only to Pr_iua .erYieeC')'

JlUltiplexinl i••fined a..... otl_iJ19 of _1t.iple aban8el.
of e....nly 1~1fi" video PAP ,'.... a ....r.t.e t:lar.' ft•
.... lepprt __ JIll) and it:a two -.1Upl__ cl!aannel. (B02 ancI
lIII03) a. an _ ..Ie of .alt:ipl_ ....... eta....l •• ' RIO i. the
pl"_11U1 cba".ftel .... Il102 and lIII03 an tile _It:1pl_. cbaJmel. of
HIIO. To the eK't_~ 1:ba~ the AC't ..".1... t:1er ..aptian to t:b•
• xperiMntiDcJ of ..ltipl_i.., of .-r-1ua 8eZ'Vi~(.), tile
.chedulift9 pat:~ema ot til. co_only iden~ifi. video pr09~ift9 on

'........ 102-.11, 1022 eOftCJ., 20 ••••• (Jun. 2', 1"2) C-HO\I8•
• ePOrt-k at: pp. 10, '0.

z~

~pu,. 'enntS, p. 10.

4Por purpo... of elarityiDI tM _It:ipl_ ....-ption, we UM
JIIIO throu9hou~ for illuatra~ive purpl.e. only, and not:e t.ha~ the
rererenc.. to ..., apply ....lly to .11 oth.r pr_iua ••nieu
(•.g., Encor., Sbovtl•• , Di.n.y).



t:he JlUltiple.ed claaaftel. of Pr_i.. ""'ioe(.) can be quite broad
on a IIOnthly ....i •• ' Pro9ra••n' .....1I1a11at opt:ioll8 include, but
are not 1iaited u: (i) Ti. Aiftial -- t:aJting the _ 111. ot
tit1.. on the ~i_ servioe clur1JlJlJ tIM IIOftth and ..eali,.. thea
during different ..".rta on tJae d:1ffenftt _ltip1.. cbanM1. for
greater vi.... aboi." (ii) ~-JtZ'09Z'...i.. eitllel' .,
cleIIocJrapilic. (_le, t_1., teeu 1i_ .... .atip1..) or by.-re
(love .tort_, 1IJ'II'tU:Y, etc. 1i_ laGOn'. 'Ita_tic *1tipl.) ,
and/or (lii) by offering .are veri_, of cIloicea .1Icb tMt tile
expan.ion of t.be ~UII claanna1 (•••., .-0) to it. a1ltipl_
channel. would offer COIUI1mer.....iti_l wadup1icated proeJr.rrinv
over that which would appear on tile Preai.. channel (LL" JI8O)
within any given ..nth.

fte Mu1tipl.... PNaiua .ervi_c.VC*annelC.), __ offend 
a Hparate tier, 1lIIoa1e1 he treated t. nu rtl9Ul.tion puqlo... in
t:he __ ..nner .. a .ift9le 1 .....i_ aerYi.., (L.L., t:o tba
.ab.crlbar ot JmO vban 11IIO to ita _ltip1_ otteri... of
H80, H1I02, Jm03 tier, a. 10ft9 .. all JmO 8Ubacriptiona on the
.y.t_ aft.er t.be _1tipl_ tier i. ia1:z'odtac.. c:c.a only in tile tora
of the au1t.iple. t.ier, no new per-allalmel Hrvlc:ea an doe•••eI to
have been acid" +- t4L(",~~) ......-r, with the pen1_ion of tIae
video proqr-iftIJ ;;na;r, a CIMIIIle ••nu,rC.) _Y cbOOM to offer
any of the 1I1Ilt1.1.... preai_ .....1 ...tand a1ema .1..,le
channel purcba.. .ion(.) and tNOb per-cbannel offerinqC.) are
11k.wi.e not .abject to rat.e r-.ulation.1

For Purpolle. ot a 1a carte ......i .., P'lnuaftt to~
327 of our Pi,.. lay _rt s. gnter, Jhlltlpl.... ~iua
Service (.) tiera an treated a. .ill9le channel Prai.. s.rvic•• (.)
without any eli.tinction.

We note, h~er, that ....... a cable operator buIMIl_ an
entire Multiplex ......i_ .ervice tier or aD)' individual _ltipl....
channel. with a retUla~ad .ervice tier, 8Ucb bundled .altiplaxed
channel. ar••ubject to rate requ1a~ion.·

... note tM1: ...~ pr_i,. _rvleu an off.red on a IIOfttilly
.ub.cription ba.i••

'Por _,.le, 'ftle D1• .,.y Cba..el '. rae...-nded _1tipl_
cona1a~. ot u.1nt' Ba.~ Coa.~ and ...~ Coa.t feed. thr- bour.
apart.

'lIpMe R sErt, pp. 7'-10. we noU t:ba~ the "a'•• REFErt, ....
10, .tat.. tIlat ..1tiplex channel. _y be offered eit:ber a. -a
.eparat. tier SIX •• a .tand alone purcba.e option. - (Bllpba.i.
added) •

'Pirat Bat. lepprt and Order, p. 206, para. 326.
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